SAMPLE LETTER OF INTENT (ASSET SALE) 

(This sample letter must be customized to individual situations.) 

XYZ Industries, Inc. 

P.O. Box 0000 

Fort Worth, TX 76111 

Date 


CONFIDENTIAL
Mr. John Doe 

Mr. Jim Smith 

ABC Company 

619 Industrial Road 

Wichita, KS 67156 

Gentlemen: 

XYZ Industries, Inc. is pleased to submit this non-binding statement of agreement in principal to acquire the business and related assets of ABC Company and related patents from its stockholders. The following outline summarizes the general terms and conditions of our proposal. 

Form of Transaction: The acquisition will be comprised of three transactions. (1) The purchase of all assets, including the current corporate name and all d/b/a variations thereon, and the assumption of all working capital liabilities utilized by ABC Company to conduct its business ("Asset Purchase"). (2) The purchase of all patents owned individually or jointly by stockholders of ABC Company ("Patent Purchase"). (3) The execution of Employment/Non-Competition Agreements ("Employment Agreements") by John Doe, Jim Smith and Steve Jones (collectively the "Stockholders"). 

Sellers: Business assets and related liabilities: ABC Company. 

Patents: Stockholders. 

Purchaser: XYZ Industries, Inc. or an acquisition company formed by XYZ Industries. 

Purchase Price: $_______ in cash at closing. This price is based on the total of cash, receivables, inventory and fixed assets of $_____ shown on the estimated 20_ balance sheet identified as "Schedule 4A" ("Balance Sheet - Schedule 4A") in the (date) document transmitted by Seller. The price is also based on a minimum inventory write-up of $______ from $_____ to a total value of 

$_____ 

The seller would also be entitled to incentive compensation based upon the performance of ABC Company during the five-year period following closing. Such payments are described below (the "Incentive Compensation"). 

Asset Purchase: The Asset Purchase will include the acquisition of all assets utilized by ABC Company in the conduct of its business and the assumption of all related working capital liabilities. The Asset Purchase shall specifically exclude the purchase or assumption of the following assets and liabilities: 

Automobile: Autos owned by ABC Company and used by the Stockholders. 

Borrowed Money: All amounts of borrowed money including, but not limited to, bank notes payable, building contract payable, escrow note payable, and Stockholder notes payable. This shall also include the short term portion of any long-term debt. These short term amounts shall not be included in working capital. 

Income Tax Liabilities: All liabilities resulting from state and federal tax laws relating to the taxation of income or gain on sale of assets. 

Profit Sharing: Any liabilities related to employee profit sharing programs for fiscal year 20_ service. Liabilities for fiscal year 20_ service shall be the responsibility of the Buyer (prorated from date of closing) provided, however, nothing shall prevent the Buyer from terminating the profit sharing programs. 

Stockholder Compensation: All liabilities for deferred stockholder compensation and/or bonus payments in excess of normal and routine amounts accruing prior to closing. 

Unrecorded Liabilities: Any liabilities of ABC Company that were not properly recorded in the financial statements as of ( date) or through the time of closing. 

Other Liabilities: Any liabilities which are not specifically assumed by XYZ herein. 

Incentive Compensation: Buyer agrees to pay to the Stockholders performance payments indexed to the amount by which actual revenue exceeds a minimum target for the five (5) yearly periods following closing: 

	Year 1
	Year 2
	Year 3
	Year 4
	Year 5

	$ ______
	$ ______
	$ ______
	$ ______
	$ _____


Payment Split: Buyer shall pay to Seller ______Percent (_%) of the amount which exceeds the Target. Such amount shall be calculated within (_) days following the close of each fiscal year. On this basis, if the original targets presented in the bound Review which are: 

	Year 1
	Year 2
	Year 3
	Year 4
	Year 5

	$ ______
	$ ______
	$ ______
	$ ______
	$ _____


are met, the Sellers would receive incentive compensation of $ (_ ) for the five-year period. 

Holdback Account: As noted above, __ Percent (_%) of any Incentive Compensation payments owing for the first through fourth fiscal years would be credited to a holdback account In the event that reported revenue was less than the Target for a particular year, the Buyer would charge the Stockholders' holdback account balance for __ Percent (_%) of the short-fall. In no event would the Stockholders be liable to the Buyer for any amounts in excess of the holdback account balance, if any. 

Patent Purchase; Patents and other assets owned by ABC Company or the Stockholders and utilized in the operation of ABC Company's business shall be conveyed free and clear of all liens or encumbrances. 

Employment/Non-Competition Agreements: At closing XYZ shall enter into Employment Agreements with the Stockholders providing for continuing employment and non-compete agreements. XYZ's understanding is that such employment compensation shall be based on the pro-forma financial statements and the Stockholders acknowledge that such terms are likely to be less than their current compensation due to their present ownership of ABC Company. 

Conditions Precedent: Prior to closing, XYZ shall conduct due diligence. 

XYZ shall satisfy itself that ABC Company's business conforms in material respects with the presentations and representation previously made by the Stockholder. The following specific conditions shall be investigated, but are not intended to limit the scope of XYZ's due diligence inquiries: 

Financial Statements: The balance sheets as of ( date) and at closing properly reflect the value of all assets and liabilities of ABC Company and contain appropriate reserves for doubtful accounts, obsolete inventory and contingent liabilities. 

Purchase Price Allocation: XYZ and the Stockholders shall agree to the allocation of purchase price between the Asset Purchase, Patent Purchase and Employment Agreements. 

Definitive Purchase Agreement: The parties shall successfully negotiate and XYZ shall draft a definitive purchase agreement. 

Financing: XYZ shall negotiate and secure appropriate financing commitments. XYZ represents that it believes it has the financial resources and credit availability to complete the proposed transaction, subject to satisfactory completion of a due diligence investigation. The proposed transactions are conditioned, however, on XYZ's obtaining financing on terms satisfactory to XYZ. 

Environment: XYZ and the Stockholders agree that prior to closing environmental due diligence shall be performed. Such due diligence may require the hiring of an independent consulting firm acceptable to XYZ and the Stockholders. 

Approvals: All necessary governmental approvals and customer consents shall be obtained. 

Litigation: That the likely outcome of any litigation pending or anticipated shall not have a material adverse impact on the assets being purchased by XYZ. 

Management Equity Purchase: John Doe (and any other Stockholders) shall purchase a minimum of __ Percent (_%) of the subordinated investor notes and equity issued by the acquisition company on terms identical to the other investors. 

ABC Company Due Diligence: Prior to the Management Equity Purchase, John Doe (and any other Stockholder purchasing an equity interest) shall be entitled to conduct an appropriate due diligence inquiry into the business and financial affairs of the Buyer. 

Representations and Warranties: ABC Company and the Stockholders (jointly and severally) shall make representations and warranties customary for a transaction of this nature. Such representation and warranties shall include, but not be limited to: 

Title: Stockholders and ABC Company shall have title to all assets and patents, subject to liabilities disclosed in the financial statements. 

Corporate Authority: That all corporate authority necessary to sell ABC Company's working assets has been obtained. 

Financial Statements: The financial statements of ABC Company properly reflect the financial condition and results of operation in conformance with generally accepted accounting principles consistently applied. 

Trade Secrets: All trade secrets are property of ABC Company and no violations of trade secrets and/or patent infringements exist. 

Accounts Receivable: That all accounts receivable are fully collectible less reserves for doubtful accounts. 

Contracts: All material contracts to which ABC Company is a party are in full force and may be properly enforced. 

Employee Benefits: All employee benefit programs conform to appropriate regulations. 

Condition of Assets: All physical assets of ABC Company are in conditions suitable for their intended use. 

Compliance: ABC Company and the Stockholders are in compliance with all governmental requirements and environmental regulations. 

Warranty Reserves: That adequate reserves have been made for any warranty obligations which Buyers may assume. 

Material Adverse Change: No material adverse changes in the business or financial condition of ABC Company existed at the time of closing. 

Closing: Closing of this transaction is contemplated to occur on or before (date). 

No-Shop: For a period of (_) days following acceptance of XYZ's proposal, the Stockholders shall not offer to sell, nor shall the Stockholders continue to shop for offers to purchase the assets of ABC Company, their stock in ABC Company, or the patents. Provided, however, that Stockholders shall be entitled to resume their marketing efforts after (date), if XYZ fails to demonstrate evidence of its financial ability to close the transaction. 

Confidentiality: Until a sale is consummated, the parties agree not to publicly disclose the nature of the agreement between the parties without prior consents, provided, however, both parties may disclose the information to their lenders and professional advisors in order to complete the transaction contemplated. In the event that the transaction does not close, both parties agree to destroy and keep confidential the information obtained and refrain from activities that would materially conflict with businesses of the other party to this agreement. 

Non-Binding: Except for the no-shop and confidentiality provisions of this Agreement, neither the Stockholders and/or ABC Company or XYZ Company shall be under any binding obligation to each other as a result of this statement of agreement in principal. 

We are eager to move forward with the transaction contemplated herein. If you are in agreement, please indicate your acceptance by signing below. 

Sincerely yours, 

Tom Black, 

President XYZ Industries, Inc. 

Agreed and accepted this _____ of _____,20_. 

_________________________


___________________________

John Doe





Jim Smith
