DUE DILIGENCE QUESTIONS

BY CATEGORY

I. General Information

1. Copy of certificate of incorporation, amendments to certificate of incorporation and by-laws.

2. Copy of minutes of board of directors meetings (last 3 years).

3. Copy of minutes of shareholder meetings or actions by consent.

4. Copy of shareholder agreements.

5. Copy of bank loans, bonds, and other debt agreements.

6. List of all subsidiaries and / or companies in which the Company holds an equity interest, if any.

7. List of all consents necessary to transfer all or party of the company’s assets (shareholders, lenders, other creditors).

8. List of shareholders with the number or shares owned.

9. Copies of stock book with record of issuance’s and cancellations.

10. All agreements with Officers of Directors, including but not limited to those concerning indemnification.

11. List of outside consultants and professional services.

(a) Legal counsel – provide names of all outside law firms used, and nature of matters covered

(b) External auditor

(c) Bankers

(d) Management consultants

(e) Others

II. Financial / Accounting

1. Last two-years audited financial statements.  (Should include income statement, balance sheet, cash flow statement, changes in stockholder’s equity with footnotes, letters to stockholders, management discussion and analysis).

2. Explanation of any accounting reclassifications made in the least two years.

3. Summary of changes in accounting policies for the last two years.

4. Summary of capital expenditures and depreciation expense for the last two years.

5. The past 3 years Budgets and financial plans.

6. Copy of chart of accounts.

7. List and description of existing or authorized equipment and property leases.

8. Summary of accrued liabilities by type for the past two years.

9. Summarized analysis of prepaid expenses and deposits for the past two years.

10. Discussion/analysis of purchased, developed and capitalized Computer Software costs over the past two years.

11. Analysis of reserves taken by category (i.e. inventory, etc.).

12. List of letters of credit, if any.

13. Analysis of material contingent liabilities, including but not limited to:  Litigation, product liability, environmental, financial instruments, royalty rights, pension, etc.

14. Accounts receivable aging analysis.

15. Accounts payable aging analysis.

16. List of fixed assets (description, date of capitalization, accumulated depreciation to date for tax and book, depreciation method and duration, current depreciation expense, owned or leased).

17. Description of recorded intangible assets, if any.

18. Summary of current backlog by contract.

19. Copy of all audit reports (internal and external) during the past three years and management’s responses thereto.

III. Tax Information

1. Copy of all Federal Tax Returns and related filings for past 3 years (with all schedule work papers).

2. Copy of all IRS Audit results for past six years.

IV. Marketing / Sales / Service

1. Summary of historic sales by for the last three years (units and dollars) and by customer segment.

2. List of major customers, ranked by purchase volumes for last 2 years.

3. History of significant customer complaints.

4. List major pending contract awards and current and planned proposals.

5. Copies of product data sheets, brochures and advertisements.

6. List of distributors, representatives, etc.

7. Copies of summaries of competitive evaluation studies. 

8. Copy of current stand along strategic, business and market plans.

9. Copies of market studies, if any.

10. Copies of customer Satisfaction Surveys and comments from the survey.

11. Explanation of lifetime buys that have occurred during the past two years or that are planned to occur.

V. Property

1. Copy of all property leases and schedule with term, rent and other material terms summarized.

2. Copy of equipment leases

3. Description of all encumbrances, liens or charges affecting the equipment or property description of all breaches, defaults, notices of default.

4. Discussion of equipment maintenance problems or equipment not in good operating condition.

5. Printout list of Furniture, Fixtures and Equipment, as available from existing systems.


VI. Human Resources

1. General

A) Detailed Organization charts. 

B) Biographies or resumes for key personnel, including key management

C) Summary of current payroll for hourly or temporary personnel. 

D) All contracts, letter agreements or a summary of any temporary staffing or employment agency agreement for hourly or part-time employee relationships 

E) Employee reports (in Excel if possible) 

1. Compensation data for all key personnel (Engineering and Administrative) 

a) Name or other identification (i.e. employee number)

b) Current base pay (monthly if salaried, otherwise hourly rate)

c) Target bonus if applicable

d) Bonus accrued

e) Deferred Compensation

f) Last two years base pay increases and bonus programs

2. Employee turnover for the last two years 

a) Total company

b) By job category

Provide list of individuals not considered employees who have been providing their services to the Company on an ongoing basis and describe the work performed. 

F) Copies of employment contracts, written or verbal, with employees (golden parachutes; any agreement or policy that is triggered by change control). 

G) Describe employee resource allocation to current contracts and/or planned commitments.

H) What are the number of technical employees and their primary skills and responsibilities, i.e., Project Manager, Technical Writer, on-going product support, phone/on-site, customer support, installation assistance, etc.

2. Policies & Programs

A) Employee policies 

1. Copy of Employee handbooks or manuals

2. List of proposed changes to any personnel plans, policies or procedures

B) Other employment policies 

1. General Description of:

a) Change in control arrangements

b) Non-competition arrangements

c) Consulting arrangements

d) Invention Assignments

2. Automatic contract terminations of sale of company 

3. Have all employees signed Assignment of Inventions and trade secrets non-disclosure agreements.  If so, please provide a copy for the key personnel.

3.
Comp & Benefit Plans

A) Compensation, description of: 

1. Bonus plans other than sales & marketing commission plans

2. Incentive programs (cash & stock)

3. Deferred compensation arrangements or programs.

4. Stock option and stock purchase arrangements (with copies of co-documentation)

B) Description of Severance’s or Reduction in Force plans and practices and history.

4. Collective Bargaining

A) Party to or a target for any collective bargaining agreement or organizing activity or other labor difficulties (3 years).

5. Foreign Employees

A) List of Expatriates and Third Country Nationalists (TCNs) providing:

a) Nationality of employee

b) Country of social security membership

c) Is salary paid in more than one country/location?

d) History of employment with the company

e) Special promises about future employment/transfers/relocation bonus payment

B) Are there any employees working under H-1 visas or green cards?

6. Financial

A) HR Liabilities

1. Vacation Liabilities

2. Other paid time off liabilities 

B) Benefits costs in dollars as % payroll

VII. Litigation/Compliance Issues

1. List of any consent decrees or injunctions (and analogous orders in foreign jurisdictions) relating to the Company, its officers, or directors and judgements adverse to the Company since 1991.

2. A list and brief description of any and all pending or threatened litigation and claims, governmental or administrative complains, proceedings or inquiries (including without limitation, EEO, OSHA, other employee, Export, insurance, patents, customer-related, etc. . . ), including any descriptions contained in the company’s letters to auditors, and any reserves associated therewith.

3. List all customer issues or projects which may lead to litigation or which may be terminated within six months.

VIII. General Legal Review

1. A list and copy (where requested) of the following contracts or agreements in effect currently or within the last two years (unless otherwise indicated).  (Indicate if any contracts require consent to assignment).

a) List of Contract with suppliers. 

b) Copies of all contracts with Customers, including Government contracts, maintenance contracts, etc., and a summary description of the contractual commitments to the customers

c) Copy of all Distributor or Agency agreements.

d) Copy of all Requirement, Output or Sole Source contracts.

e) Sample forms or purchase order and sales orders.

f) List of Nondisclosure Agreements.

g) Copies of any Partnership or Joint Venture Agreement.

h) List of any Government License or Permit currently in effect and/or necessary to the operation.

i) List of current contract requiring third-party consents to assign agreement or disclose terms.

j) List of any other contractual document not elsewhere covered.

2. A list of consents necessary to consummate the proposed transaction (e.g. stockholder, government, third party). 

3. List and copies of all agreements containing any provisions concerning change in control of the Company.

IX. R&D/Engineering

1. List of any products of software assets developed, whether currently marketed or not, and owned by the company.  

2. Status of product development plan and product roadmap

3. List of corporate or affiliate R&D projects that impact the business.
4. Description and status of R&D programs. 
X. Intellectual Property (IP)

1. List of all patents, trademarks and copyrights in the USA and worldwide.

2. List of any claims, disputes, notices or treats of infringement or misappropriation claims involving patents, trademarks, copyrights, or confidential information.

3. List any third party patents, trademarks, copyright or confidential information of this parties which company has reason to believe could be infringed by company’s products, including the existence of any infringement opinions or product clearance searches.

4. List agreements licensing patents, trademarks, copyrights or confidential information to or from third parties.

5. Do any third parties have an ownership interest or ownership claim in company’s IP?  List any of company IP which has been pledged as security for loans or other types of financing.

6. Are you aware of any third parties that are infringing any IP of Company?

XI. Insurance

1. All litigation pending from insurance claims.

2. Declared insurable property values (Buildings, Furniture / Fixture / Machinery / Equipment / Inventory).

3. List of company’s insurance policies and coverage’s 

a) General Liability

b) Workers Comp

c) Automobile Liability

d) Environmental Impairment

e) Business Interruption

f) Other

Summary of loss history by type of coverage for the past three years. 

4. Have any major claims been made against company insurance policies during the last three years?  If so, please describe the nature of such claims. 

XII. Environmental / Safety

1. Copies of correspondence, charges, claims or notices of violations, investigations or breaches pertaining to environmental matters or OSHA/safety concerns, including the pollution or air, land or water the release of or exposure to hazardous or toxic chemicals, conditions or materials, or workplace safety, etc. . . 

2. Is the Company currently or in the past, the subject or any audits, investigations, administrative complains, proceedings, or inquiries, or similar proceedings involving local, state or federal agencies (e.g. OSHA, IRS, EPA)? (describe)

3. Has the Company received any notices or warnings from regulatory agencies since inception?  (describe)

4. Financial estimates and reserves for environmental liabilities.

Notices to and from environmental regulatory authorities, including notices of violations

